GREG ABBOTT

December 18, 2013

Ms. Ana Vieira

Office of General Counsel

The University of Texas System
201 West Seventh Street
Austin, Texas 78701

OR2013-22071
Dear Ms. Vieira:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 508921 (OGC# 152409).

The University of Texas at Austin (the “university”) received a request for specified
communications between employees of the university and any members of the steering
committee for a specified study. You claim the submitted information is excepted from
disclosure under sections 552.101 and 552.111 of the Government Code. Additionally, you
state release of the submitted information may implicate the proprietary interests of
Anadarko Petroleum Company; BG US Production Co., LLC; Chevron; Environmental
Defense Fund; Encana Oil and Gas (USA), Inc.; Pioneer Natural Resources; SWEPI;
Southwestern Energy; Talisman Energy; and XTO Energy, Inc. Accordingly, you state, and
provide documentation showing, you notified the third parties of the request for information
and of their rights to submit arguments to this office as to why the submitted information
should not be released. See Gov’t Code § 552.305(d); see also Open Records Decision
No. 542 (1990) (statutory predecessor to section 552.305 permits governmental body to rely
on interested third party to raise and explain applicability of exception in the Act in certain
circumstances). We have considered the exceptions you claim and reviewed the submitted
information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
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Gov’t Code § 552.101. This section encompasses section 51.914 of the Education Code,
which provides, in pertinent part:

(a) In order to protect the actual or potential value, the following information
is confidential and is not subject to disclosure under [the Act], or otherwise:

(1) all information relating to a product, device, or process, the
application or use of such a product, device, or process, and all
technological and scientific information (including computer
programs) developed in whole or in part at a state institution of higher
education, regardless of whether patentable or capable of being
registered under copyright or trademark laws, that have a potential for
being sold, traded, or licensed for a fee; [or]

(2) any information relating to a product, device, or process, the
application or use of such product, device, or process, and any
technological and scientific information (including computer
programs) that is the proprietary information of a person, partnership,
corporation, or federal agency that has been disclosed to an institution
of higher education solely for the purposes of a written research
contract or grant that contains a provision prohibiting the institution
of higher education from disclosing such proprietary information to
third persons or parties|.]

(b) Information maintained by or for an institution of higher education that
would reveal the institution’s plans or negotiations for commercialization or
a proposed research agreement, contract, or grant, or that consists of
unpublished research or data that may be commercialized, is not subject to
[the Act], unless the information has been published, is patented, or is
otherwise subject to an executed license, sponsored research agreement, or
research contract or grant. In this subsection, “institution of higher
education” has the meaning assigned by Section 61.003 [of the Education
Code].

Educ. Code § 51.914(a)(1)-(2), (b). Asnoted in Open Records Decision No. 651 (1997), the
legislature is silent as to how this office or a court is to determine whether particular
scientific information has “a potential for being sold, traded, or licensed for a fee.”
Open Records Decision No. 651 at 9-10. Furthermore, whether particular scientific
information has such a potential is a question of fact that this office is unable to resolve in
the opinion process. See id. at 10. Thus, this office has stated that in considering whether
requested information has “a potential for being sold, traded, or licensed for a fee,” we will
rely on a governmental body’s assertion that the information has this potential. See id.
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However, a governmental body’s determination that information has a potential for being
sold, traded, or licensed for a fee is subject to judicial review. See id We note that
section 51.914 is not applicable to working titles of experiments or other information
that does not reveal the details of the research. See Open Records Decision Nos. 557
at 3 (1990), 497 at 6-7 (1988).

Youseek to withhold the submitted information under section 51.914 of the Education Code.
You state the university is an institution of higher education for purposes of
section 61.003(5) and (8) of the Education Code. See Educ. Code § 61.003(5), (8). You
state the submitted information contains the details of the study at issue that are proprietary
in nature, including drafts of the manuscript of the study. You explain the deliberations of
the study discuss and reveal the underlying scientific data and research procedures developed
by the university that relate to a product, device, or process of the university. You further
state the submitted information describes experimentation and research that has the potential
for being further sold, traded, or licensed for a fee and is therefore confidential pursuant to
section 51.914(a). Based on your representations and our review, we find you have
demonstrated the applicability of section 51.914 of the Education Code to the information
at issue. Accordingly, the university must withhold the submitted information under
section 552.101 of the Government Code in conjunction with section 51.914 of the
Education Code.!

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

o

David L. Wheelus
Assistant Attorney General
Open Records Division

DL W/akg

'As our ruling is dispositive, we need not address your remaining argument against disclosure.
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Ref:

Enc.

ID# 508921
Submitted documents

Requestor
(w/o enclosures)

Susan Spratlen

Pioneer Natural Resources

5205 North O’Connor Boulevard, Suite 200
Irving, Texas 75039

(w/o enclosures)

Jeffrey Kupfer

Chevron

Westpointe Corporate Center One
1550 Coraopolis Heights Road

Moon Township, Pennsylvania 15108
(w/o enclosures)

David McBride

Anadarko Petroleum Company
1201 Lake Robbins Drive

The Woodlands, Texas 77380
(w/o enclosures)

David Keane

BG US Production Co.

811 Main Street, Suite 3400
Houston, Texas 77002

(w/o enclosures)

Mark Brownstein
Environmental Defense Fund
257 Park Avenue South

New York, New York 10010
(w/o enclosures)

Jill Cooper

Encana Oil and Gas

370 17™ Street, Suite 1700
Denver, Colorado 80202
(w/o enclosures)
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Dick Francis

SWEPI

P.O. Box 576
Houston, Texas 77001
(w/o enclosures)

Jim Bolander

Southwestern Energy

2350 North Sam Houston Parkway East, Suite 125
Houston, Texas 77032

{(w/o enclosures)

Ted Wurfel

Talisman Energy

50 Penwood Place

Warrendale, Pennsylvania 15086
(w/o enclosures)

Paul Krishna

XTO Energy, Inc.

810 Houston Street

Fort Worth, Texas 76102
(w/o enclosures)




